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PRELIMINARY STATEMENT 

 

Petitioner, M.F., individually, and on behalf of her minor children, by and through 

counsel, respectfully, submits this Memorandum of Law in support of the Cross Motion, and 

in Opposition to Respondents’ Motions to Dismiss. The Respondents, and respectfully, this 

Honorable Court, have misapprehended Petitioner’s claims in this case. To be clear, Petitioner 

is not challenging the Governor’s legal right to exercise discretionary police powers in a public 

health emergency, an issue that is fairly-well settled in NYS and the Second Department.  See 

C.F. v New York City Dep't of Health & Mental Hygiene; 191 AD3d 52 [2020]).  

Petitioner is challenging the state’s and the school’s authority to impose a mask 

mandate without due process of law, in the absence of a real, demonstrated health threat or 

risk to children from Covid 19, that is somehow being mitigated by a suffocating, face mask 

mandate being imposed upon children to attend school in this state, without any legal or 

Judicial authority causing Petitioner and her children irreparable harm.  

Nor is Petitioner inviting a “battle of the experts” in her case as this Court mistakenly 

has held in denying the Order to Show Cause. [D.E. 66].  Petitioner is well aware that Courts 

routinely defer to the health authorities in situations where experts differ, but here, there is 

only one significant expert in this case relied upon by both sides in this dispute, and that is the 

Centers for Disease Control and Prevention (CDC).  The CDC’s data on risk to children of 

dying from Covid 19 is reported to be 1 in 20 million which are very good odds of survival 

(D.E. 21, par.19). Whereas, in contrast, the risk of being eaten by a shark is 1 in 3 million, 

being hit by lightning 1 in half a million, and killed in a car crash 1 in 100 every time a person 

gets in the car.  In this context, clearly the state’s response to Covid 19 of masking every 
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school child, who is not infected, asymptomatic and too immature for mask wearing, must be 

held to be disproportional to the perceived risk of dying from Covid 19 upon Judicial Review 

of the evidence.  Obviously, there is a conflict with CDC’s data that requires a ruling from 

this Court with respect to lethality, as opposed to transmissibility, of Covid 19, when 

adjudicating Petitioner’s rights of due process and equal protection of the law and her statutory 

rights to Informed Consent to refuse the mask mandate.  See Exh. 14, PHL 2120(1)(2), 

Isolation and Quarantine Orders.   

On the one hand, CDC is advising (not Ordering) masks be worn in schools, and yet 

at the same time, is providing data on its website showing an Infection Fatality Rate (IFR) to 

children for Covid 19 is .00057%, or basically zero. (D.E. 21, par. 9). Petitioner seeks Judicial 

Notice of CDC’s data showing children have a 1 in 20 million chance of dying from Covid 

19, as alleged in the petition, and is presumably reliable evidence that is unrefuted by 

Respondents.  Further, Petitioner seeks a ruling that such a low risk of death does not rise to 

the level of a disaster as defined in the Exec. Law 20 (1) defining an “epidemic” as a disaster, 

pursuant to which the DOH is claiming its authority to Order masking found in the regulations, 

guidelines, determinations, policies and plans being applied to Petitioner’s children at Locust 

Valley Schools.  See Jane Doe v Ed Day, Index No. 031784/2019, Hon. Rolf Thorsen, SCJ, 

April 5, 2019, County of Rockland, State of New York, appeal denied Appellate Division 

Second Department.  

Notably, neither Respondent has refuted Petitioner’s interpretation of the CDC data, 

much less offered evidence contravening or supporting CDC’s data, and thus Petitioner’s 

proffer may be deemed an uncontroverted fact in this case, as opposed to being viewed as a 

“battle of the experts,” as was held by this Court in denying the Order to Show Cause.  
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Moreover, if there is any evidence contrary to Petitioner’s proffer of a basically zero percent 

fatality rate for children from Covid 19, then Petitioner would be entitled to discovery of the 

same from Respondents.  Petitioner in this case is directly challenging the authority of the 

Respondents to impose masks mandates on school children, in the absence of true health risk 

to children, without parental informed consent, without legislative authority or a valid 

Executive Order, and without any legal authority in the form of an administrative or Judicial 

Order, consistent with due process, that lawfully, requires informed consent to submit to 

experimental use devices such as face coverings, and masks1. See Exh. 14, NYS PHL §2120 

(1)(2)2, Isolation\Quarantine Orders; §24 (a), Informed Consent, Exh. 11, 10 NYCRR 2.13, 

Isolation and Quarantine Procedures, and Exh. 1 and 10, Federal Emergency Use 

Authorizations (EUAs) that apply to public use of Masks.  See Exh. 10, August 2020, Mask 

EUA Authorization.  

Petitioner is further challenging the duration and extent of the Governor’s perceived 

authority to exercise police power as part of the State’s Covid 19 response, that are emergency 

powers that admittedly are now expired as of June 24, 2021.3  Presently, there is no legislative 

or judicial authority to impose the mask mandate upon school children without a Court Order. 

Numerous courts have struck down mask mandates declaring them to a form of 

isolation\quarantine requiring a Judicial Order, with Notice, when informed consent is 

withheld.  In the absence of any authorizing legislation, there is no way for Respondents 

impose a mask mandate without violating the Separation of Powers Rule, and without running 

                                                            
1 Exh. One, FDA EUA authorizes masks for public use as an “Emergency Use” only, requiring informed consent. 
2 https://codes.findlaw.com/ny/public-health-law/pbh-sect-2120.html 
3 https://www.governor.ny.gov/news/governor-cuomo-announces-new-york-ending-covid-19-state-disaster-
emergency-june-24 
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afoul of the United States Supreme Court’s ruling in Jacobson v Massachusetts 197 U.S. 11 

(1905).  

In the 1905, landmark vaccine-refusal case articulating a state’s police power for 

public officials to respond in a declared emergency, the Supreme Court in Jacobson cautioned 

that if a state law purported to be for the public health, but "has no real or substantial relation 

to those objects, or is, beyond all question, a plain, palpable invasion of rights secured by the 

fundamental law, it is the duty of the courts to so adjudge." Id. The Supreme Court's precedent 

in Jacobson is clear: a public health mandate is permissible only in an “emergency," when 

there was "imminent danger," when "an epidemic of disease . . .threatens the safety of 

[society's] members," when there was "the pressure of great dangers," and for an "epidemic 

that imperiled an entire population." Id at 35 – 39. The Supreme Court’s language 

“emergency, imminent danger, peril to the entire population” suggests grave danger, that 

fortunately does not exist in New York State, according to CDC’s updated IFR data which 

shows basically a “zero” risk of a child dying from Covid 19, and a mere, hypothetical, risk 

of transmission from children to others. Therefore, Covid 19 cannot be held to rise to the level 

of a public health “disaster” and is lacking in both legislative and judicial authority, warranting 

Petitioner’s relief to strike down the mask mandates as arbitrary and capricious, violating state 

and federal laws, the Separation of Powers and Informed consent Doctrines, and Petitioner’s 

constitutional rights of equal protection and due process of law.  See Exh. 14, PHL 2120(1)(2), 

Isolation and Quarantine Orders. 

Even if there is a perceived deadly “epidemic” by health officials in this state, upon 

judicial review of the evidence, relying on CDC data, it is not Covid 19. More important, 

assuming the Covid 19 situation in NY did initially rise to the level of a public health crisis in 
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March of 2020, based on the then unknown consequences of the virus, Covid 19 cannot be 

held to rise to the level of a deadly “epidemic” now, especially for children.  Thus, all of the 

subsequent determinations, regulations, guidelines, policies and plans imposed on Petitioner’s 

children to wear face masks as a condition of attendance at Locust Valley stemming from the 

expired Executive Orders are invalid. A Court Order is required by  PHL 2120, in the absence 

of informed consent to which Petitioner is refusing consent.  

The mask mandate should be struck down to avoid continuing irreparable harm to 

Petitioner’s children.   As to the Constitutionality of the mask mandate, a Florida Federal 

Court rendered a decision determining mask mandates to be presumptively unconstitutional 

in reversing a lower Court dismissal of a mask mandate case.  The Court stated as follows: 

"we reverse the trial court's denial of the temporary injunction. We remand for a new 

proceeding that presumes the unconstitutionality of the mask mandate, in the event there still 

is some mask mandate that remains to be litigated." Green v Alachua County, No 1D20-1661, 

June 11, 2021. 2  

On June 15, 2021, A Brief for Amicus Curiae Suffolk County Chapter of Moms for 

Liberty, Inc., in Support of Petitioner’s relief was filed as ECF No. 20. Amici focuses the 

Court’s attention that Governor Cuomo’s “Directives” have violated the New York State 

Constitution. Amici provides a detailed, factual analysis of the procedural history and law 

leading up to the issuance of Governor Cuomo’s “Directives,” and concludes that they are 

predicated on an unconstitutional delegation of power and, in any event, fail to comply with 

the limitations on that delegation of power violating the Separations of Power Rule. See ECF 

No. 20. 
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Amici emphasizes… “the issues contained herein are of a Constitutional nature. This 

Court is well within its scope – and indeed, its duty – to find unlawful and unconstitutional 

conduct where it exists and to rule accordingly. The fact that the instant issue centers around 

a mask mandate issued by directive is only tangential to the issue of whether or not a directive 

that creates new law is Constitutional. This Court need not delve into scientific analysis about 

the efficacy of mask wearing or transmission rates among children. Instead, this Court need 

only find that the Legislative Branch has unconstitutionally delegated power to the Executive 

Branch, which in turn wielded that power to unconstitutionally create new law.” ECF No. 20 

at pg. 10.  The newly enacted, 10 NYCRR 2.60, face coverings, amended August 26, 2021, 

lacks the requisite legislative and Judicial authority required to impose a mask mandate on 

Petitioner’s children, and is, therefore a direct violation of the Separations of Powers Rule.  

See Exh 15, Affidavit of MF.   

Mask mandates impose on fundamental liberty interests and rights of bodily autonomy 

and Petitioner’s claims are to be afforded strict scrutiny.  A great deal has changed over the 

course of the last century, not least the way the Supreme Court sees personal autonomy, the right 

to informed consent and the right to medical decision-making.  In Jacobson, the Supreme 

Court’s standard of review was only rational basis.  Today’s mask mandates require at least 

intermediate scrutiny, if not strict scrutiny, because this state action imposes on fundamental 

liberty interests.  City of Cleburne Texas v. Cleburne Living Center, 473 U.S. 432 (1985).  To 

view New York’s mask mandates solely through the lens of the police power, without taking into 

account Plaintiffs’ fundamental liberty interests, is to look at one side of a two-faced coin.   

 Since the 1960’s, the Supreme Court has established clear precedents under the 

Fourteenth Amendment due process clause requiring states to prove that their interference in 
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medical autonomy is “necessary, and not merely rationally related to, the accomplishment of a 

permissible state policy.” Griswold v. Connecticut, 381 U.S. 479, 497 (1965) (citing McLaughlin 

v. Florida, 379 U.S. 184 (1964)). In the 1990’s, the Supreme Court set limits on state 

interference with medical autonomy in three landmark cases: Cruzan v. Dir., Mo. Dept’t of 

Health, 497 U.S. 261 (1990), Washington v. Harper, 494 U.S. 210 (1990) and Washington v. 

Glucksberg, 521 U.S. 702 (1997).  While these cases do not discuss mask mandates their 

reasoning on bodily integrity and medical decision making locate a constitutionally protected, 

fundamental liberty interest in refusing unwanted medical treatment.  Cruzan found that the 

“freedom from unwanted medical attention is unquestionably among those principles ‘so rooted 

in the traditions and conscience of our people as to be ranked as fundamental’”. Cruzan at 305 

(quoting Snyder v. Mass., 291 U.S. 97, 105 (1934)).   

This case involves a level of fundamental, medical policy issues, decision-making 

within the province of the legislature, not NYSDOH, of which the “government cannot cede 

its fundamental policy-making responsibility to an administrative agency” particularly when, 

as here, the regulations and guidelines are contravening other state and federal laws, and 

regulations, requiring informed consent violating the Separations of Powers rule. See Boreali 

v Axelrod, 71 N.Y.2d 1 (1987) at 9; also, NY Public Health, Article 24-a, (2440-2446). 

Regulations and Guidance issued pursuant to an Executive Order are subject to the same 

limitations as Executive Orders above set forth and strict scrutiny.  Otherwise, the Governor 

could evade these limitations simply by directing an executive branch agency—which he 

controls—to issue Regulations and Guidance that exceeds the limitations imposed by Chapter 

73 of 2021. “Striking the proper balance among health concerns, cost, and privacy interests, 

however, is a uniquely legislative function.” Boreali v. Axelrod, 71 N.Y.2d 1, 11-12 (1987 

FILED: NASSAU COUNTY CLERK 09/23/2021 07:09 PM INDEX NO. 607277/2021

NYSCEF DOC. NO. 108 RECEIVED NYSCEF: 09/23/2021

9 of 16



10 
 

Thus, it follows that if the amended Part 2.60, face covering, and repealing of Part 66.3 

are per se invalid, Respondent Locust Valley lacks the authority and the requisite 

quarantine\isolation Judicial Order required in PHL 2120(1)(2) to impose the mask mandate 

upon Petitioner’s children precisely because Petitioner, as the Mother, is withholding 

informed consent.  Mask mandates are a form of quarantine\isolation imposed on Petitioner’s 

children that Courts throughout the United States have held mask mandates are a form of 

quarantine\isolation requiring a Judicial Order when informed consent is being withheld.4 See 

Exh. 14, 10 NYCRR 2.13, Isolation and Quarantine Procedures. Requests for judicial orders 

seeking enforcement or review of involuntary confinement for communicable diseases can 

come either at the request of the local health officer—by seeking a court order pursuant to 

PHL § 2120 (or, in New York City, pursuant to Health Code [24 RCNY] § 11.23(f) [medical 

or other facility], (k) [home or place of person’s choice]); or at the request of the confined 

individual—by seeking a writ of habeas corpus or by bringing an Article 78 proceeding 

requesting review of an administrative order of confinement. Local health officers will seek a 

court order where they believe there will not be voluntary compliance with a health order; in 

many jurisdictions they will seek a court order as a matter of course without ever issuing a 

health order. 

Control of public health is primarily handled on a local level. Ideally, local health 

departments and officers are staffed and equipped to be the first line of defense for control of 

disease outbreaks and other public health emergencies. The State Commissioner of Health is 

kept informed by local health authorities of outbreaks of communicable diseases and other 

                                                            
4 https://www.thecentersquare.com/illinois/judge-says-masks-can-t-be-required-without-official-quarantine-
order/article_bb2468fe-164b-11ec-973a-dfa65976056c.html 
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public health concerns, but exercises primarily a monitoring and resource role, providing 

technical assistance, epidemiologic analysis, laboratory testing and often onsite assistance in 

dealing with disease outbreaks. The State Commissioner retains the reserved power to step in 

to exercise an active role where local intervention is inadequate. Although the Public Health 

Law and Sanitary Code provide (outside of New York City) for the establishing of local health 

officers below the county level, in actuality no such positions are operative. State health 

officials rely exclusively on county health officers as their link to city, town and village 

governments.” See Exh. 13, NYS Public Health Legal Manual, pg. 7-15, definitions of 

Isolation and Quarantine. 

Indeed, the CDC evidence Petitioner relies upon has yielded that Covid 19 is far, less 

lethal, especially to children, than first understood.  Petitioner’s claim is challenging the 

unsupported conclusions and assumptions of the Governor that Covid 19 is a deadly 

“epidemic,” and her children are at risk when CDC’s data shows a 98.7% survival rate for 

those exposed to Covid 19.  Petitioner’s children are not infected with Covid, do not have 

symptoms, and pose little to no risk to others.  Thus, this Court can readily determine from 

the record the due process requirements of issuing an isolation\quarantine Order by the Local 

Health Department have not been met, and the mask mandates should be struck down as 

unconstitutional. Exh. 14, PHL 2120 (1)(2). Due process would not permit an 

isolation\quarantine Order for a person who is “not infected” with the disease. Exh. 14, PHL 

2120(1)(2).  Further, a zero percent chance of dying from Covid 19, cannot rise to a level of 

“disaster” particularly involving children.  

                                                      LEGAL ARGUMENT 

A. Respondents’ Motions fails to meet the standard for dismissal CPLR 3211 (a)(7).  
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The Appellate Division Second Department in Peter F. Gaito Architecture, LLC v. Simone 

Dev. Corp., 46 A.D.3d 530 (N.Y. App. Div. 2d Dep't 2007) held that, “Where a party offers 

evidentiary proof on a motion pursuant to CPLR 3211(a)(7), the criterion is whether the proponent 

of the pleading has a cause of action, not whether he or she has stated one.  On a motion to dismiss 

a complaint pursuant to CPLR 3211(a)(7) for failure to state a cause of action, a court must afford 

the pleading a liberal construction, accept all facts as alleged in the pleading to be true, accord the 

plaintiff the benefit of every possible inference, and determine only whether the facts as alleged 

fit within any cognizable legal theory.” See also Feldman v Finkelstein & Partners, LLP, 76 

A.D.3d 703 (N.Y. App. Div. 2010).  

Based on the Appellate Courts’ ruling it is evident that Plaintiff has sufficiently stated 

the causes of action demonstrating a lack of lawful authority for the Respondents to impose 

mask mandates on Petitioner’s children without the requisite authority. As such, the Court 

must liberally construe the pleadings of the complaint and give Petitioner the benefit of every 

possible inference.  Respondents did not refute any of Petitioner’s evidence, and thus, have 

failed to meet the standards of dismissal of the Complaint by failing to provide evidentiary 

proof refuting the allegations of the Complaint. For example, a Judicial Court Order with the 

requisite Notice and procedural safeguards required in PHL 2120 (1)(2), isolation and 

quarantine orders, and 10 NYCRR 2.13, isolation and quarantine procedures would be 

sufficient proof, yet no such Order exists or have been identified by Respondents in opposition 

to the relief. Petitioner has adequately established well-founded and reasonable grounds 

against Respondents who lacked the authority to impose a mask mandate on Petitioner’s 

children. For that reason, Respondents’ Motions to dismiss should be denied.  
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In opposition to the Petition, it is worth noting, neither Respondent has actually refuted 

any of Plaintiff’s evidence.  Respondent Locust Valley recasts Petitioner’s argument about 

her Separation of Powers claims against the state redirecting toward the school, and then 

characterizes it as absurd. However, both Respondents know, or should know, the mask 

mandate is a form of quarantine\isolation that requires either informed consent, and\or a lawful 

Order from the Local Health Department (LHD), NYS Commissioner of Health or CDC, 

which does not exist in this case.  The Governor’s Executive Orders now expired as of June 

24, 2021, and Part 66.3, now repealed, is where both Respondents claim their authority was 

derived in imposing the mask mandates in their defense to Petitioner’s claims.  

Therefore, Locust Valley never had any legal authority impose face masks on children, 

either from the regulation in Part 66.3, repealed, or in Part 2.60 newly enacted.  Clearly, the 

August 27, 2021, Commissioner’s Determination on Indoor Masking is neither requisite 

informed consent or a lawful Order required under state law and regulations. (Exh. B, D.E. 

98). 

B. Permission for Leave to Amend Complaint and Oral Argument 

Petitioner seeks permission from the Court to file for Leave to Amend the Complaint, 

and to argue for leave to amend at the scheduled October 7, 2021, Court Appearance based 

on the repeal of Part 66.3, and adoption of Part 2.60, and alleged violations of Part 2.13, 

Isolation and Quarantine Procedures, and PHL 2120(1)(2) Isolation and Quarantine Orders.  

Petitioner’s amended complaint, if permitted, seeks to include new claims of legislative and 

regulatory violations with respect to the NYSDOH’s newly enacted Part 2.60, face coverings, 

at issue in this case.  Setting aside the meaningless distinction between Parts 66.3 and 2.60, 
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and the fact that a Universal School mask mandate is in place at all state schools, it is 

remarkable that Respondent NYS can possibly argue the Petition was mooted by the whack-

a-mole regulations that are commonplace with this state’s health department.  The 

transparency of the state in this regulatory maneuver designed to frustrate this case is clear. 

The lack of a lawful purpose other than to impose an unwanted, unlawful mask mandate on 

the population violating the Separation of Powers rule, without a Judicial Order, violates 

Petitioner’s rights of equal protection and due process to the statutory protections in NYPH 

24A, Informed Consent, and the Federal Emergency Use Authorizations (EUAs) (Exh. 4 and 

10), and Exh. 14, PHL 2120(1)(2), Isolation and Quarantine Orders, which allow Petitioner to 

refuse informed consent, and entitle her to Judicial review of any quarantine or isolation order 

mask mandate imposed on her children.  

Contrary to the Respondent State’s view of the case, the repeal of Part 66.3 of the 

regulations did not moot Petitioner’s case because mask mandates are still being imposed on 

students without legislative or lawful regulatory authority, in the absence of a lawful 

quarantine\isolation Order required in 10 NYCRR 2.13, Isolation and Quarantine 

Procedures, without legislative authority, thus, requiring an Amendment to the Petition to 

allege a new cause of action with respect to the regulations adopted August 27, 2021 in Part 

2.60, face coverings.  The repeal of Part 66.3, and the newly enacted Part 2.60 does not moot 

this case, and more important, does not grant Respondent Locust Valley the authority to 

impose a mask mandate on Petitioner’s children without informed consent required in EUA 

authorizations, PHL 24 A, Informed Consent, or a lawful Order pursuant to PHL 2120(1)(2), 

and Part 2.13, Isolation and Quarantine Procedures from the Local Health Department or the 

Commissioner of Health.  The mask mandates should be struck down as violating state and 
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federal law and Petitioner’s constitutional rights of due process and equal protection to her 

statutory rights to withhold informed consent. 

 

C.  Petitioner is entitled to expedited discovery. 

The repeal of Part 66.3, and enactment of Part 2.60 has not mooted Petitioner’s case, but  

rather has created a new cause of action to which Petitioner seeks permission to file leave to amend 

the petition, and oral argument at the October 7, 2021, appearance.  Petitioner is entitled to 

discovery and to 1) any evidence in Respondents’ possession refuting the CDC IFR for children, 

or other information showing children pose a Covid 19 health risk to themselves or others, 2) 

evidence of a Judicial Order affording Petitioner her right of due process to refuse informed 

consent to the mask mandate, 3) any safety studies showing it is safe for non-infected children to 

wear mask all day while in school, or any monitoring activities of safety and efficacy by the state, 

and 4) any proof that Petitioner’s children are infected with  Covid 19, symptomatic or at risk to 

themselves or others.  Upon a thorough review of the record, the undersigned is unable to find any 

Orders from the Local Health Authority or Commissioner seeking judicial review of the mask 

mandate as required under PHL 2120 (1) (2) warranting discovery, and ultimately an injunction in 

this case.  See Exh. 12, Westchester County’s ONLY Standing Isolation Order, PHL 2120, 

November 11, 2020, which does not apply to children or mask mandates. 

 

III. CONCLUSION 

 For the foregoing reasons, the Motion to dismiss the Complaint should be denied in the 

entirety because Petitioner’s’ arguments are ripe for adjudication, and Respondents’ defenses are 

untenable in law. Petitioner respectfully requests permission to Amend the Complaint, and conduct 
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expedited discovery with respect to any Judicial Proceedings under PHL 2120 regarding mask 

mandates, and for such other and further relief as the Court deems just and proper including an 

award of reasonable attorney fees and expenses. 

 

Dated: September 23, 2021 

      s\Patricia Finn, Esq. 
      Attorney for Petitioner M.F. 
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